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APPROVALS AND RELATED REFORMS (NO. 4) (PLANNING) BILL 2009 

Second Reading 

Resumed from 27 May. 

HON SALLY TALBOT (South West) [7.32 pm]: I should start by thanking my colleagues Hon Jon Ford and 
Hon Ljiljanna Ravlich, who held the fort for me when the second reading debate for this bill began on a day a 
couple of weeks ago when I was unable to be in the house because I was absent on urgent parliamentary 
business. I thank my colleagues for making a start on this debate. I am the lead speaker for the opposition on the 
Approvals and Related (No. 4) (Planning) Bill 2009 and I indicate, as I believe my colleagues did during their 
contributions, that the Labor Party will support this bill but with some quite serious reservations. I will start by 
canvassing a couple of those reservations, but I do not intend to speak for a very long time on this bill because, 
as I say, we are not going to oppose it. However, we are not entirely happy with the way it stands at the moment, 
or the way in which the process has been carried out. It has been a very lengthy process, and I must say that in 
that regard, it is probably something of a model for the government to hold up as an appropriate way to work 
through complicated reforms and changes in processes such as those contained in this bill. 

We started in March 2009 with a paper called “Building a Better Planning System”; it was a consultation paper. 
It is a very comprehensive document and, personally, I must say that as a relative newcomer to the very 
complicated field of planning, I thoroughly appreciated the succinctness with which many of the complicated 
concepts were explained in this document and the relatively clear way in which some of the arguments are set 
out about the need for reform and the nature of the reform. That document was released in March 2009 and put 
out for public consultation. It was followed in September 2009 by a document called “Planning Makes It Happen 
— a blueprint for planning reform”. Some of the concepts of the initial paper were expanded upon in that 
document and explained in greater detail. Again, it was a very comprehensive document and one that is to be 
commended for the way in which it establishes time lines. Honourable members who have been paying enough 
attention or have sufficient interest in this kind of thing to have cottoned on to what I was doing will have noted 
that I have begun to ask the minister a series of questions about some of those time lines just to check how we 
are going with them. The September 2009 document is also something that I would recommend to anybody who 
has an interest in this area. 

There were then two statements about development assessment panels, one in September 2009, followed by a 
second one just a few months ago in April 2010. If one traces the evolution of the idea of development 
assessment panels from March 2009 to some 13 months later, one can see that we have travelled quite a long 
way. It is quite evident to this side of the house that there has been some degree of accommodation by the 
government of some of the concerns being expressed by the sector, particularly by the Western Australian Local 
Government Association and various individual local councils. In the original document of March 2009, on page 
15, under the heading “1.18 Development Assessment Panels”, it states — 

In cases of major projects that are likely to face significant approval delays and may be highly 
contentious, and in cases where major projects are proposed but there is limited local government 
technical capacity to undertake an appropriate level of assessment, Development Assessment Panels are 
being considered, as have been established in other States. Development Assessment Panels would 
include elected representatives as well as independent experts. 

Some six months later, there is a considerable amount of detail hanging off that skeleton, and on page 3, under 
the heading “2.2 Development Assessment Panels”, there is some more detail about what exactly is proposed. 
Later in the same document, at 1.18 on page 32, there is some commentary about the number of submissions that 
were received on development assessment panels. 

This was, indeed, a very successful process in terms of attracting submissions. There were 110 submissions over 
six months; 33 were from local government authorities and 21 were from state government, so we can see that 
the government sector takes up about half the submissions. Of the 33 local government authorities that submitted 
submissions, 22 were from the metropolitan area and 11 were from the regions. I think that is a pretty impressive 
survey of opinion amongst local government authorities.  

There were 50 submissions relating to development assessment panels, 24 of which were in support; six were 
opposed; seven offered qualified support, but required more information; and a further seven had significant 
concerns and required clarification of the details of the role, membership and operation of DAPs. It was noted 
that the remaining submissions made specific comment. The document states — 

In supporting the proposal, the majority of submissions requested further clarification on the details of 
the role, membership and operation DAPs (as did the submissions with significant concerns) and, 
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specifically, how applications would be chosen for a DAP path. It is important to note that the 
consultation paper proposed DAPs for specific circumstances—for major projects, where applications 
are contentious and where there is limited local government technical capacity. 

I read that in its entirety because I think it cuts straight to the problem that I find myself faced with as the lead 
speaker on this bill and the shadow minister. Before I move to my substantive comments, I want to say that I 
have been very impressed with the briefing process we have had. I think I had a total of 5.5 hours of briefings. 
That was not only because this is a complicated bill; part of the time the advisers were helping me to understand 
some of the complex components of the bill. More particularly, the briefings lasted for so long because the 
advisers showed that they were willing to get comments from the minister, the State Solicitor and the 
Parliamentary Counsel’s Office. In that regard, it was remarkably different working with this minister and the 
minister representing the minister in the other place than it has been working with some other ministers. I want 
to pay tribute there. However, as late as six o’clock tonight, the advisers were still on the phone to parliamentary 
counsel discussing the wording for the amendments. As I said, this is not an area of government with which I am 
overly familiar. It is amazing how quickly one can become conversant with complicated concepts when one has 
to. That is not the case for some of my colleagues on this side of the house, several of whom spent many years 
working with local government and can speak from practical experience about it, having honed their political 
understanding of local government in practice. 

By the time the bill got here, after having been through a quite rigorous process in the lower house, it still had 
room for substantial improvement. I am very gratified to note, and I express my appreciation to the advisers and 
the ministers, that we have been able to make some quite significant amendments to the bill. I can give members 
a flavour of some of those. The latest amendment that the minister has agreed to tonight—it is not quite in the 
form that I had hoped, but the minister can explain that herself—relates to a statutory review of the development 
assessment panel provisions. Many of the stakeholders have suggested that that is very important to them. The 
stakeholders share with us the reservation about legislation—we are seeing it increasingly with this 
government—that is brought into this house in what one can only call an abbreviated form. When we start asking 
the really hard questions, we are told that the detail will be nutted out in the regulations. That is fine. I absolutely 
understand the sense in which that is precisely what regulations are for. Regulations then come back into 
Parliament and can be disallowed. It is not an instrument that we have a problem with per se. However, when we 
get amendments of this complexity and with this kind of very significant import for both the industry sector and 
the local government sector, it is only fair to try to get the very best bill that we can as it goes through this house. 
For that reason, at the end of my second reading contribution, I will move that the bill be discharged and referred 
to the Standing Committee on Legislation. I have put a very short time line on this. I will respond to the 
parliamentary secretary’s look of horror later. As a member of that committee, I know how very busy the 
committee is, which accounts for the look of horror on Hon Helen Morton’s face! I have put a very short time 
line on this referral. I have suggested that it report to the house next Tuesday. I want to put on the record at this 
early stage in the debate that Labor is in no way trying to hold up the passage of this bill. We want it to go 
through before we break for the winter recess. The advisers have told me that the operation of the first 
development assessment panels will take about 12 months from the proclamation of this legislation. We do not 
want to hold this up in any way. I am foreshadowing now that I will move a motion to refer this bill to the 
legislation committee at the end of my second reading contribution. 

The passage of this bill has come a long way through the other place and even in the five and a half hours that 
we have had it under active consideration in briefings with the department. It would be a very significant 
acknowledgement of the importance of the bill and the value that we place on the input of the stakeholders to 
refer the bill to the legislation committee so that it can undergo a very short, sharp inquiry. It would be possible 
for the committee to call witnesses and study a couple of submissions. I do not believe there is an enormous 
amount of work left to be done on this bill. That is largely because of the work that we have been able to do in 
the past couple of weeks during the five and a half hours of briefings. 

Hon Peter Collier: Did you say by next Tuesday? 

Hon SALLY TALBOT: I am suggesting that it be referred to the legislation committee tonight and that it report 
back next Tuesday so that we can run through the bill with the stakeholders and make it the very best bill that we 
can possibly put through Parliament. That would allay an enormous amount of residual concern in the 
community. I know that some of the major industry stakeholders — 

Hon Simon O’Brien: If you don’t mind a brief interjection, you have already indicated that you will move along 
those lines at the conclusion of your remarks presently. Before you sit down, will you be addressing how you 
think such a brief inquiry might be able to be done—just the practicalities of it? 
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Hon SALLY TALBOT: Yes, I can do that. If the minister is talking about the practicality of producing a report, 
I am sure that shivers of fear are running through the committee officers at the thought of such a short time line. I 
will explain what I am talking about. I can give the minister a flavour of some of the changes that we have made 
already in the process of getting the bill before the chamber. 

Hon Simon O’Brien: I am thinking of the practicalities of referring the bill to a committee. If you are hoping 
that a committee might advertise, consult, confer and draft a report, I fail to see how it can be done by Tuesday. 

Hon SALLY TALBOT: I absolutely understand the minister’s concern, but it is a valid use of the committee 
system. Given that I do not think there would be any disagreement between the government and the opposition 
about who the major stakeholders are, doing this would not be beyond the wit of the committee, which has 
already shown that it is capable of doing hard work. I will give Hon Simon O’Brien a flavour of some of the 
things I am talking about so that he can give this some consideration. 

Hon Simon O’Brien: If it is a genuine suggestion; it just seems a bit unlikely to be able to do that with a bill of 
this nature. We do not want to be unrealistic. 

Hon SALLY TALBOT: I do not believe we have anything to lose. If the committee can report by next Tuesday, 
the chances are that we will have a bill that is improved on the bill that we will put through tonight, assuming 
that the government does not agree to the referral. As I say, Labor’s main objective is not to be seen to hold up 
the bill; it is simply to get a better bill out of this place. 

As I was starting to say, the major industry stakeholders have all consulted with and put their view to members 
on this side of the house. It is reasonable to say that they are very much in favour of seeing these amendments 
passed as quickly as possible. We certainly had no reservations right from the beginning of the debate about the 
merits of all the amendments in this bill. The same is not true of local government. It is a tiny bit rich to claim 
that the government now has the Western Australian Local Government Association’s support. While technically 
the government might be able to say that WALGA has dropped some of its reservations, that support is still 
heavily qualified. It is heavily qualified simply because so much of the substance of the amendments will be 
available to local government only when the regulations are made available. We have not seen a copy of the 
regulations. I understand that the reason we have not been able to see them is not that the government is keeping 
them secret; it is because they are simply not finished. 

Hon Robyn McSweeney: For eight years you had regulations that were not finished. It is really unusual to have 
regulations done before the bill has gone through. 

Hon SALLY TALBOT: That is fine, but I have two responses to that. 

Hon Adele Farina interjected. 

Hon SALLY TALBOT: I have three responses to that; I thank Hon Adele Farina. My three responses are, 
firstly, that I do not remember the Labor government coming into this place with bills which were so skeletal in 
what they set out to achieve and which left so much to regulations as some of the bills that the government has 
brought into this place.  

Hon Robyn McSweeney: I had 200 amendments to the EPA bill. I am just pointing that out as it was Labor’s 
bill.  

Hon SALLY TALBOT: The second point is that I think it is a very bad habit to get into justifying the practices 
that the member is engaged in by bringing up what has happened in the past. The member made the point—we 
will always make that point as we swap sides of the house—that things can be done better. This is a backward 
step. I do not think the government is doing as well as we did; I think it is doing slightly worse. In any case, that 
would not have been a practice that I would have condoned when we were in government. The third thing is that 
I know, and therefore Hon Robyn McSweeney must know, that one of the reasons the regulations are not ready 
for us to look at is that the government still has consultants looking at the regs and trying to work out how to 
address certain problems. That seems to me to be a very troubling situation. This bill has been brought on, 
though not brought on in the sense of having landed on us. I know it has been around a long time and I have 
already acknowledged that. There is clearly pressure on us to get it through this place before we get up for the 
winter recess, which is only nine days away as of today. Yet we are being told that certain key things like the 
cost of applications to the development assessment panels have yet to be sorted out. I make those three points.  

My colleagues who have spoken before me have already gone into some detail about what the bill involves. One 
of the reasons we will not get through this in half an hour—I made this point about a couple of the other 
approvals and related reform bills that we have already seen in the house—is that we cannot use phrases such as 
“cutting red tape” or words such as “efficiency”, “consistency” or “transparency” without proving to the house 
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that we have given them some substance in the bill. That is what we want to talk about during this debate. We 
want to be able to make an assessment about the substance of the bill and its referral to the committee. We want 
to make it a better bill.  

The Department of Planning has already specified in some of the work it has done what it calls the nine key 
principles for better planning. That will give us a clear set of parameters against which we can measure 
individual pieces of legislation and particular amendments and changes to the system. The nine principles for 
better planning are: timeliness; simplicity; sustainability; fairness; suitability, which I gather means fitting the 
type of approval process to the type of project; transparency; efficiency; consistency; and accountability. I think 
the minister has added the notion of responsiveness, which is another important thing. An approvals process or, 
as my colleagues the Greens prefer to call it, an assessment process has to be responsive to the context in which 
it is being carried out. That is what we are trying to do in this debate. I will not say that it is necessarily a 
sentiment with which I agree 100 per cent. I found it interesting when one shire president said to me that he felt 
the government looked through its file of pet schemes, found the DAP model, turned it into an answer and then 
went looking for the question. That is what local governments feel they have been landed with. They have come 
a long way. Members of the government must be impressed by the way local governments have worked with it 
to get to a point at which they passed a motion a couple of weeks ago that broadly accepts the direction in which 
the government is going. Coming from a situation in which there was absolutely categorical opposition from 
local governments, I think they have done themselves proud in showing that they are prepared to embrace 
change and do what they can to make the system more consistent and effective. Nevertheless, they do have 
reservations, and I will turn to some of those in a moment.  

I will not address every clause in the bill because I do not think it is necessary to do that. There are parts of the 
bill that relate to tidying up and there are fairly straightforward suggestions about how the system can be 
simplified. I will not spend time on those. I do want to say something about improvement schemes and the 
development assessment panels. Then I will turn briefly to the state planning policy clauses of the bill and I will 
have a couple of things to say about section 76 of the Planning and Development Act, which is probably the 
government’s chief consistency measure in the bill.  

We on this side of the house do not have any particular problems to bring to the government’s attention about the 
improved reporting and data collection aspects of the bill. This is clearly timely. My understanding is that, to a 
large extent, local government already collects this data, but people have yet to invent a mechanism for feeding it 
into some sort of central data collection place in a way that can help us improve the system. I know that local 
governments have residual concerns about the cost of any provisions that they might be asked to sign up to. 
Perhaps the minister would be prepared to comment on that as we move through the debate.  

I turn to the first part of the bill, which essentially is to do with an extension of some of the existing instruments 
that are used to change planning schemes, process development applications and that sort of thing. Essentially, 
those are improvement plans, improvement schemes and planning control areas. Anybody who is familiar with 
the second reading speech will know that the minister referred to the fact that this is supposed to strengthen the 
planning processes for state and regional planning. The second element is these development assessment panels, 
which will essentially capture all major value projects in urban, industrial and infrastructure developments. Then 
we come to the state planning policy provisions, which essentially will allow the minister to direct local councils 
to amend local planning schemes in line with state planning policies. I notice that the second reading speech put 
that a little more gently than some of the briefing notes did. In the second reading speech the minister said 
“provide a mechanism for local planning schemes to be updated to implement state planning policies”, which 
sounds much less intimidating. Then we have various other measures to do with improving the consistency in 
local planning schemes with overriding regulations. I think it is a little rich of the government to claim that it 
now has unanimous support amongst the stakeholders, because on 3 June the Western Australian Local 
Government Association passed a five-part motion expressing concerns about all five of those areas. I will come 
back to that in a moment.  

There will be a significant change to improvement plans. As members would know, at the moment we have only 
three region schemes in Western Australia. What is the northern boundary of the metropolitan planning scheme? 

Hon Ken Travers: Just north of Two Rocks. The boundary is the City of Wanneroo.  

Hon SALLY TALBOT: It is nothing north of the boundary of the City of Wanneroo and nothing east of the 
hills, basically. In those areas that are covered by region schemes—that is, the metropolitan area, the Peel and 
the greater Bunbury region—we now have the provision to put in place improvement plans and improvement 
schemes. This bill will essentially allow the greater use of improvement plans and schemes in areas where there 
is no region scheme. There is a big question relating to this. I notice that it is one that is captured by an 
amendment that has been tweaked several times but finally appears on the notice paper in a form that the 
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Greens (WA) are fairly happy with. It is a question about why we would not allow improvement schemes to be 
subject to disallowance motions and why they would not be done by regulation. I can see exactly what the 
government is getting at in its attempt to strengthen the operation of improvement plans to increase their 
effectiveness. If an improvement plan takes the form of an improvement scheme, it then, in effect, overrides a 
region planning scheme. I know there are competing views about this. I know there are still people who want to 
support, for example, ministerial call-in provisions, and there are still people who would argue that if we had a 
more centralised planning system, we would get greater efficiencies. Given that region planning scheme 
amendments are all subject to disallowance, it is not clear to me why we would not make improvement schemes 
subject to the same provisions. Perhaps the minister’s response to that will shed some light on what sort of 
support Hon Lynn MacLaren’s amendment will likely receive. I understand amendments to a local planning 
scheme are not disallowable and I understand there might also be provision for state agreements when it comes 
to major projects covered by improvement schemes, but I presume that would not be subject to disallowance. My 
understanding, which the minister might like to elaborate on, is that the government’s thinking at the moment is 
that the use of improvement plans and improvement schemes is more effective than putting region schemes in 
place. If that is the case, why should they not be subject to the same disallowance provisions? That is not clear to 
me. If the minister can help, it would be appreciated.  

There is also a question in relation to improvement schemes about provisions for compulsory land acquisition. 
The advisers spent some time putting together responses to the specific questions we asked. This is a very 
complex area. I will leave most of the contribution on this subject to my colleague Hon Ken Travers. He put 
forward the main arguments about our misgivings on this front. My understanding is that the MRIF—the 
metropolitan region improvement fund—only covers the metropolitan region scheme. When we gazetted the 
Peel and Bunbury region schemes, we set aside an amount of money that was made available by application to 
Treasury to cover compulsory land acquisitions. It is not clear to us how those provisions work under the new 
arrangements and whether the substance of the claim that the obligation to provide compensation is the same is 
actually played out in practice. If the minister is able to shed some light on that, perhaps after hearing the 
contribution from Hon Ken Travers, that might be of assistance to us. That issue related to the improvement 
schemes and the extension of the strategic instruments to provide better outcomes.  

I wonder whether the minister would also be prepared to talk about the designation of a planning control area. In 
response to some questions that we raised in the briefings, the Department of Planning has given us a list of 
purposes to which a planning control area might be put. The briefing note states — 

Section 112 allows a planning control area to be made where the WAPC considers that any land 
situated in a region may be required for one of the purposes specified in Schedule 6.  

I will read out the list.  

Hon Robyn McSweeney: Car parks et cetera.  

Hon SALLY TALBOT: I can give the minister a copy of this.  

Hon Robyn McSweeney: I have it.  

Hon SALLY TALBOT: There are car parks; civic and cultural amenity; commonwealth government—I am not 
sure why there is a dot point that leads to commonwealth government. It might be commonwealth government 
cultural heritage conservation. There are highways and important regional roads; hospitals; parks and recreation 
areas; port installations; power services, including electricity and gas supply; prisons; public purpose of the state; 
railways; schools; special uses; state forests; universities; water catchments; water services, including sewerage 
and drainage; and waterways. The Public Works Act clearly covers a number of those items.  

If I have understood it correctly, the minister’s argument will be that not all instances of all those cases are 
covered by the Public Works Act. A concern about planning control areas is that if something is seen to diminish 
the power of the local community, the controls around that measure need to be articulated very carefully. The 
minister will notice I am choosing my words quite carefully here. I am not opposing the clause, but I am saying 
that it is obvious to me that the way it has been expressed so far has not allayed some of the concerns expressed 
by other stakeholders. The same is probably true of the section 76 changes. There is a residual concern that 
giving the minister the power to direct local government to prepare and/or adopt amendments to a planning 
scheme takes the power away from local government. We made several attempts in the briefing to flesh out some 
concrete examples of circumstances in which this power might be used. Everybody in this house would be aware 
of the controversy that was caused, for example, by community opposition to high-rise developments on the 
coast. If there is a sense here that a minister will be able to turn to a local government authority that is probably 
doing its best—whether it is doing it effectively or not I do not know, but it is trying to reflect community 
concern about certain developments—there is clearly a concern that needs to be addressed about whether this is 
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effectively a removal of power. If the minister can order the local government to submit the local planning 
scheme amendment to the minister for assessment—consultation might be undertaken as part of the minister’s 
consideration, but my understanding is that when it goes back to local council it is then not subject to advertising 
and consultation—it is incumbent on the minister to explain why that is a better system. The notes in the 
legislation itself specifically refer to “any representation”. The minister can take up a referral on the section 76 
matters “on any representation”, which presumably means that an interest group could come along and say, “We 
haven’t been able to persuade the people with the authority to do certain things; therefore we want the minister to 
have a look at it.” Clearly, there is potentially an erosion of local authority power in that regard.  

In relation to state planning policies, I do not want to give the impression that we do not think that SPPs are a 
good thing—we think they are a good thing. Anybody who has been involved in the conservation movement will 
know that SPPs are often used to very significant and good effect. This is one of the main consistency measures 
in this bill. At the moment, the legislation only says that councils have to indicate that they have given an SPP 
“due regard”. We all know that the notion of due regard can be a slippery thing when it comes to formulating 
policy at the local level. The Approvals and Related Reforms (No. 4) (Planning) Bill 2009 will require them to 
amend their planning schemes in accordance with SPPs. That is a sensible measure that we support, but we need 
to be able to reassure local authorities that they will be given assistance to do this and that they will not be 
subject to extra costs and unreasonable time line expectations. I referred to the problem of increased pressure on 
local governments, and that brings me to the biggest question of all. The most substantive change is the 
introduction of development assessment panels. The concern of councils from the beginning, the motif that has 
run through their commentary on the government’s proposal, is the business of cost shifting, either apparent 
upfront explicit cost shifting or cost shifting that is hidden in fine print. Only as recently as last Friday afternoon, 
the Western Australian Local Government Association told me that it was concerned that that matter had not 
been adequately addressed. This is probably the point at which I need to refer to the resolution that was passed 
by WALGA on 3 June. I am sure that the ministers with carriage of this bill have seen the resolution, but I think 
it is worth bringing it to the attention of other honourable members and putting it into Hansard. It is five-part 
resolution, resolution 57.3/2010. According to an email I received from WALGA, the resolution reads — 

That: 

1. the provisions in the Approvals and Related Reforms (Planning) No.4) Bill 2009 for 
Improvement Schemes are supported on condition that specific regulations for Improvement 
Schemes are made, clarifying:  

• that the circumstances and processes for establishing Improvement Schemes is set out 
in detail;  

• that improvement schemes are established by agreement with the Local Governments 
concerned;  

• that the Minister for Planning must table the government’s intention to establish an 
Improvement Scheme and the reasons for it, in Parliament, together with the relevant 
Local Government’s response to the proposed scheme;  

• that the requirements for local input on the amenity of local communities is 
preserved; and  

• that the ‘normalisation’ process to occur at the end of the Improvement Scheme.  

2. the amendments to the Development Assessment Panel (DAP) system are accepted on the 
basis that the State Government works with local government on the development of the DAPs 
regulations to ensure that any outstanding details related to the operation of DAPs (eg criteria 
for referral, operation, fees, administration and appeals) are addressed in the regulations and 
associated policy, and that there is no cost shift to Local Governments’. 

3. the provisions contained in the Approvals and Related Reforms (Planning) Bill 2009 relating 
to State Planning Policy (SPP) amendment of local planning schemes are accepted, on 
condition that: 

• the procedures, requirements and format etc. of such State Planning Policies are set 
out in regulations.  

4. the amendments to s76 of the Planning and Development Act 2005 are accepted subject to: 

• regulations being made outlining that the Minister for Planning is to report any orders 
given by the Minister to a local government, under s76 of the Planning and 
Development Act 2005, to be reported in Parliament.  
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• the report should include details of the particular scheme or amendment, the affected 
area, the parties involved and the reasons for the Minister’s order. 

5. reporting on planning matters by Local Government is supported, subject to:  

• the reporting system ensuring transparency and accountability of all parties involved 
in the Development Assessment Process; and 

• including data capture on the performance and response times of applicants, referral 
agencies and any other external party involved in a Development Assessment.  

I note that WALGA has said that if timely agreement is not reached on the regulations, it will advocate that the 
bill be considered by a committee of the upper house. I know that the government is not deaf to the points raised 
by WALGA, because I understand that there are two working groups, one of which is specifically working on 
the regulations. WALGA will be represented on that working group. The opposition is worried that the working 
groups have been cobbled together to hose down the sector. If the government is genuinely doing this with an 
eye on improving the process, it would have had community representation or representation from people other 
than local government and industry on the consultation groups. I understand that one working group is looking at 
the regulations and that the other is looking at the criteria for selection of the membership of DAPs. There are 
two working groups, neither of which has any genuine community representation. Again, that might be 
something that the minister can look at.  

In case anybody has been living in a cocoon for the past few months and is not aware how DAPs will work, I 
will quickly run through it. DAPs involves bringing independent technical experts into the planning process. The 
government’s rhetoric is all about the need for balance between experts and local representatives who are, of 
course, local government authorities. There is an interesting move to limit the requirement for a two-staged 
approval process. At the moment we tend to do approvals under local schemes and regional schemes; we do not 
do them concurrently, which clearly adds to the time lines. DAPs is supposed to be a way of overcoming that. 
We also come across the magic key words “transparency”, “consistency” and “reliability”. We are told that the 
details will be in the regulations. Hon Simon O’Brien asked me what type of issues the committee might be able 
to consider in a spectacularly short period. By way of answering that question, I refer to some of the changes that 
have already been made which, I suspect, did not take much time to make once the government decided that it 
was of the mind to improve the bill. When the bill initially came to Parliament, there was a project cost ceiling at 
which the DAP process would kick in. It was $2 million for developments within the City of Perth and 
$1 million for the rest of Perth and the regions. Labor in consultation with many of the industry stakeholders 
began to canvass higher levels and, indeed, I think an amendment was made in the other place to significantly 
raise the levels. In a paper released by the Minister for Planning in April 2010, the government significantly 
upped the costings on those applications to a new level of $15 million for the City of Perth and $7 million for 
everywhere else. Significantly, along with that went a provision for opting into the DAPs system. If a project 
came in below those two ceilings, a developer could opt in to the provision. The opt-in provision is between 
$3 million and $7 million for everywhere other than the City of Perth where the opt-in provision is available for 
projects costing between $10 million and $15 million. I will give honourable members the flavour of how 
significant that change is. I asked the department to prepare me some statistics. I accept its very significant 
qualification of these stats in that it was unable, for obvious reasons, to extract single-dwelling applications 
because it used Australian Bureau of Statistics data. Given that these are probably overstated because they 
include single dwellings, on the original threshold of $2 million for the City of Perth there would have been 32 
applications in the past year. The minister might be able to help me there, but I think that is over the past 
12 months. For the remaining metropolitan area for which the threshold is $2 million, there would have been 256 
applications. If every development in the regions worth over $1 million had been referred to a development 
assessment panel, there would have been 199. It means that during the course of that year there would have been 
487 referrals to development assessment panels. By changing the threshold to $15 million and $7 million, that 
number has reduced enormously from close to 500 applications a year to 92. In the City of Perth there would 
have been only five applications, in the metropolitan area about 59 and in the regions about 28.  

The number of opt-in applications is minuscule. It is very hard to calculate this because we cannot predict how 
many proponents will choose to opt-in to the DAP system. If, for example, 10 per cent chose to opt-in to the 
DAP system, there would be about another dozen applications statewide. That small change, which became 
obvious to the opposition within a few weeks of the proposal being out and about and beginning to gather some 
comment, has made an absolutely momentous change to the sort of entity that a development assessment panel 
becomes.  

I will refer to one thing in the statistics that really intrigued me. If the government’s rhetoric about cutting red 
tape—I will use that as shorthand—for basically the nine criteria against which good planning measures can be 
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assessed, I would have expected there to be many more applications potentially being considered in the Peel 
region. Given that the Peel region is one of the fastest growing areas in the Southern Hemisphere, the opposition 
would expect any measure that is aimed at cutting red tape to be significant in that region.  

I note in one of the tables that the Department of Planning provided information to me that the number of 
applications above the current threshold of $7 million in the Peel region would be zero. I went back to the very 
impressive charts, which I will show the minister, that the department provided to me, but I am not actually sure 
that that is correct. From my reading of the chart there would have been three applications in the Peel region and 
they would have been in the City of Mandurah area. Nevertheless, when one bores down through that level of 
detail, it appears as though only a small number of projects are involved. The minister’s comments on that would 
be appreciated. I point out to Hon Simon O’Brien that that is a relatively simple change and it did not seem to be 
contentious. It was done only because somebody was able to spot that there was a problem and then take it up 
with the minister, who I gather needed very little arm twisting to put that into effect.  

I will give members a couple of other flavours of how significant the changes in this bill are. First, I refer to the 
ministerial call-in provisions. It rang very loud alarm bells for the opposition when it saw the provisions for 
ministerial call-ins, because it saw it as a reinstatement of the system that we abolished when we were in 
government. I understand that due to the eloquence of the case put by my colleague in the lower house, Hon 
Alannah MacTiernan, who, of course, speaks on those subjects with a fair amount of authority, the minister 
agreed to remove those provisions altogether. When I reached the point of asking the advisers how we would get 
around this contentious issue, I was told that they actually dropped out of the legislation in the other place and no 
longer exist.  

I give one more example, and I wear this badge with a certain amount of pride because I am not experienced in 
this area of government. The other day I asked the advisers what would happen if a DAP decision was appealed. 
I was told that the DAP would act as the respondent and the local council in whose area the development was 
would still be required to do the paperwork to make the submission to the State Administrative Tribunal and then 
go to SAT as the secretarial support for the DAP. My next question was: what happens when the local council is 
the appellant? I asked that question for a very specific reason. As I have moved around the state in the past few 
months in my meetings with local government, I always raise the issue of DAPs to get their reaction to what is, 
after all, a major concern. As government members know, it is a change that has not been welcome and, in fact, 
was vehemently opposed when it was first mooted. What has happened too many times for it to be just a 
coincidence is that when I ask a local authority how it feels about having its own projects captured by a DAP, the 
shire president or mayor will say to me, “That’s not going to happen. It doesn’t involve those.” The chief 
executive officer will tap him or her gently on the arm and say, “Actually it does”, and then he or she is very 
shocked to find out that the council’s applications for projects such as recreation centres will be taken away from 
its planning processes and put into a DAP. It was very shocking to at least the elected representatives. Many of 
the people who made personal representations to me were the shire planners rather than the elected 
representatives. That is why I raised with the department the question about what would happen at the SAT level 
if local councils were the proponent. It was able to come back to me a few days later and say that the minister 
had agreed to totally remove local government applications from the DAP process. It is a very welcome move 
and if it had been done months ago it would have removed a very significant level of angst from the discussion.  

I give members three examples of changes that obviously the government was very happy and willing to 
accommodate. It only reached the point that we could stop talking about these changes because of the scrutiny 
the opposition has been able to give the bill thus far.  

Neither I nor anybody else on this side of the house is confident that there are provisions still in the bill that we 
should be looking at. Local government has confirmed for us that it still holds serious fears about some of the 
cost-shifting implications. A short, sharp inquiry by the Joint Standing Committee on Legislation would iron out 
a number of those things. I genuinely believe that if that occurred, the committee would come back to this house 
with a better bill.  

I want to raise a couple of other small points before I move the motion. As I said, it looks at the moment as 
though, on the new dollar values at which DAPs kick in, we will be looking at fewer than 150 applications a 
year. I understand, again thanks to the concerns that have been raised by opposition members who are often 
acting after advice from stakeholders, that we now have an agreement that the expenses incurred by local 
government representatives will be met. We will train them and pay them for the training. Again, the dollar 
figures are not set yet. It is also a very welcome move.  

One point of extreme concern to the opposition is the conflict of interest provisions. I know that the general 
intent of the bill is to base the conflict of interest measures on the Western Australian Planning Commission 
standing orders 2009. Part 6 of those standing orders relates to disclosure of interests. Members on this side of 
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the house might want to go into more detail on that issue. I will leave the minister with a very significant 
question. That is the question of whom a council member of a development assessment panel is representing. I 
think this is a very serious question. I have not been able to get an answer to it yet. I would suggest that unless 
we can furnish an answer, we are going straight down the road to a whole series of Corruption and Crime 
Commission interventions in the process. It is stating the bleeding obvious that if that is the result of not tying up 
a few more loose ends, this whole measure will have been extremely counter-productive. My question is: can 
local councillors be bound by a motion from their council before they attend a DAP hearing? My understanding 
is that they could indeed be bound. Will that act as a binding motion once they get into a DAP hearing? 
Logically, it cannot because, as a member of a DAP, they are actually appointed by cabinet, so they are not 
appointed to represent a local council’s views. I put it to the minister that if local councillors represent the 
community’s view, and if the DAP councillors are there representing the community, there may be a sense in 
which they are indeed bound. What are we going to do then? Are we just going to rely on the fact that if it is a 
bad decision, they can be overruled by the technical experts on the DAP? That is so far from satisfactory that I 
put it to the minister through you, Mr Deputy President, that we do deserve some consideration of that point. 

There are one or two other questions. It is still not clear to me why we are not simply empowering local councils 
to do their work better. I understand that it might have been one of the either/or considerations that the 
government entered into at the very beginning of this process, but after five and a half hours of briefing and after 
many, many more hours than that of reading and talking to stakeholders, I was still left with a residual concern 
that if we had turned our collective minds to empowering local governments to do the work, they could do it 
better than they do it now. 

My final point is that I understand the minister will be prepared to consider a statutory review amendment if I 
were to move it. I have a draft of it here. My intention would be to do that in committee. Again, a fourth 
example, for the benefit of Hon Simon O’Brien, of the sort of thing that a committee would be able to do in a 
very short time is that it could make sure that the i’s are dotted and the t’s are crossed and bring back to this 
house what will be, without any undue delay, a bill that is generally better than the one that we are looking at 
here tonight.  

Discharge of Order and Referral to Standing Committee on Legislation — Motion 

Hon SALLY TALBOT: Therefore, I move without notice — 

That the Approvals and Related Reforms (No. 4) (Planning) Bill 2009 be discharged and referred to the 
Standing Committee on Legislation for consideration and report not later than Tuesday, 29 June 2010. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [8.32 pm]: The government does 
not support this motion. It is the government’s desire for this bill to be passed this session as there are 
amendments that the house will contemplate during however long it takes for this bill to be dealt with. We would 
hope that the Assembly will consider them before it rises on Thursday. The notion of having a one-week 
committee referral is something that does not meet the government’s requirements, so we will be opposing the 
motion. 

HON LYNN MacLAREN (South Metropolitan) [8.34 pm]: I would like to speak in favour of the motion, if I 
may, even though the Leader of the House has already spoken. Hon Sally Talbot made a really good point. I was 
delighted to hear this evening that here we have an opportunity to send this bill to committee. In addition, Hon 
Sally Talbot raised points on the threshold change, which occurred in consultation with local governments, I 
believe, but really was done on the fly, and we did not get an opportunity to assess whether that threshold change 
was accepted by local governments. The opt-in for developers was suggested during the consultation phase, after 
local governments had commented. Developers can now opt-in to submit their proposals for a development of 
$3 million or more to a DAP instead of the local government. I would really like to test that a bit more. As Hon 
Sally Talbot has mentioned, the fees are a moveable feast. We still anticipate that there may be some changes at 
this late stage to the fees. There is the question about whether developments in regional Western Australia will 
be subject to fees different from those being suggested. I understand that Ernst and Young is looking at a new 
formula for that, but we still do not know what that is. The consultation occurred during local government 
elections. It was exactly the wrong time to do that. Local councillors were wrong-footed and found it very 
difficult to respond to the quite significant changes that the government proposed. Although they did their best, 
and we have all heard from many of them about this, I believe it was not a very kind consultation process, to say 
the least, for such wide-ranging and significant changes to our planning system. Referring this bill to committee 
will give an opportunity to allow greater consultation on that detail.  

There are two other points. As Hon Sally Talbot has mentioned, the detail is in the regulations. As we know, the 
devil is always in the detail. I would like to see more of that detail hard-coded in this legislation so that we do 
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not have to wait until regulations are submitted to us. Finally, one of the outcomes I would dearly love to see in 
this planning reform is greater planning powers for sustainability outcomes. I have heard rhetoric to the effect 
that it is in the bill, but there is nothing in this bill to guarantee any outcomes that would improve sustainability. I 
would like to see that they are there. As we know, ours is the least sustainable city in Australia. I heartily support 
this motion that the member has moved. In fact, I find it hard to conceive that the Standing Committee on 
Legislation could do the very serious work that it needs to do in that very short time frame that has been 
suggested. I therefore will move an amendment to the motion to extend the time frame to 10 August, which is 
actually the first week back after the break. That would enable us to seriously consider this bill in committee. I 
do not believe that it would unduly delay it because, as we know, it will take a year to get the development 
assessment panels in place. I believe that this would significantly improve the legislation and deliver what 
members are attempting to deliver. If I may, I will move an amendment to the motion, Mr Deputy President? 

The DEPUTY PRESIDENT: You may, member, but I do require it in writing. 

Hon LYNN MacLAREN: I will provide it now. 

Amendment to Motion 

Hon LYNN MacLAREN: I move — 

To delete “29 June” and insert — 

10 August 

HON KEN TRAVERS (North Metropolitan) [8.39 pm]: I will speak to both the amendment and the 
substantive motion, and I do so to put the position of the opposition. While I have some sympathy with the 
intention of the amendment, the opposition is keen to try to assist the government with the passage of this 
legislation, which is why Hon Sally Talbot’s motion recommended a reporting date of 29 June to enable a very 
quick inquiry. In a perfect world we would probably like to refer it off to the Standing Committee on Legislation 
for a bit longer, but we are an opposition that tries to cooperate with the government and we do not want to 
frustrate passage of the legislation just for the sake of it. 

Hon Norman Moore: Do you think the Legislative Assembly might like to come back next week? Perhaps you 
might like to suggest that. I’m sure your colleagues would love that. 

Hon KEN TRAVERS: If that is Hon Norman Moore’s only reason, it is a very poor explanation. 

Hon Norman Moore: That’s the only reason you’re moving this motion, and you know it. It’s just to frustrate 
the passage of the legislation. You’ve been no help from the start; you couldn’t debate last week. 

Several members interjected. 

The DEPUTY PRESIDENT (Hon Max Trenorden): Order, members. This is a fairly simple process. 

Hon KEN TRAVERS: The claim by the Leader of the House that the opposition has been no help on this 
legislation is just nonsense. If he actually went and spoke to — 

Hon Norman Moore: If this is being helpful, I’d like to see you being unhelpful. 

The DEPUTY PRESIDENT: If Hon Ken Travers wants to follow that track, he will get interjections from the 
other side. He should address his remarks to the Chair and progress his contribution to the debate. 

Hon KEN TRAVERS: I am keen to speak to you, Mr Deputy President, but I think there are some interjections 
that one cannot leave unchallenged; I do not want to leave it on the public record that the opposition in any way 
supported the allegation that we have not tried to work with the government on this legislation and be supportive 
in trying to get good legislation. 

If we are to have an upper house, our role must be to have good legislation. Until the last election, a bill of this 
magnitude would always have been referred to a committee to have it reviewed by — 

Hon Norman Moore: Let’s have a vote on it and we can decide whether to do it or not. That’s what used to 
happen in the past. Let’s have a vote and decide. 

Hon KEN TRAVERS: That is a trite and arrogant response from the Leader of the House; he has the numbers 
because he is in a coalition. He knows that his coalition party partners will go along with him on this one, so he 
does not have to worry about it. He has the numbers and to hell with the practices and procedures that this house 
has followed for years. Hon Norman Moore should name one piece of legislation — 

The DEPUTY PRESIDENT: Members, a bit of order. This is degenerating into a cross-chamber debate. Hon 
Ken Travers should address his remarks to me and continue his line of argument. 
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Hon KEN TRAVERS: In the past when this house has dealt with legislation of this complexity and magnitude, 
it has without fail referred it off to a committee. I accept that the numbers in the house have changed and that if 
the government and its coalition partners do not want to refer this bill to a committee, it is their will and that is 
what will ultimately happen. However, as an opposition, we are entitled to put our arguments for referring this 
bill to a committee. It has been pointed out by Hon Sally Talbot and other members who have spoken that this is 
very complex legislation for which amendments are being drafted as we speak. They will be brought back into 
this house at some point and we will debate them. The danger is that we will end up with bad legislation that 
contains mistakes. 

If this house fulfils one role, it is to act as a house of review—not to just meet the requirements of the 
government. If this place is only about meeting the requirements of the government, let the decisions be made in 
the lower house and let us leave them in the lower house. Why even have an upper house if we are not going to 
act as a house of review, as we have in the past, and use our committee processes as part of the process of 
reviewing legislation to ensure that at the end of the process we end up with good legislation? I have always 
noticed that when amendments are brought to this house late in the piece, mistakes are often made. That is where 
the assistance of a committee and its advisory staff is essential; namely, to go through the legislation and 
amendments to assist this house to determine whether the legislation is good and whether its intentions are being 
met. That is what we have always done in this place. Tonight we will see whether the government intends to 
continue with those principles or whether it will use the principle of numbers. 

This house reviews legislation to ensure that it is good and that it meets the intentions of government policy, and 
using our committee system is one of the best ways of doing so. Referring legislation to a committee avails us of 
the benefit of the expertise of the committee staff to advise members of the committee, which means that we end 
up with better legislation. By referring legislation to a committee, we can do a second thing, which I think is very 
important for this house; that is, to protect people’s property rights. 

A previous committee of this house spent five years examining private property rights to see how they operate in 
Western Australia. Two committees of this house examined private property rights between 1999 and 2004. Hon 
Sue Ellery is smiling because she remembers writing “the Bible”! Hon Ed Dermer will also remember, as I am 
sure will Mr President, who was chair of the committee at the time, the work that a committee of this house did 
in looking at the erosion of private property rights and the impact of state government actions on the use and 
enjoyment of freehold and leasehold land in this state. That committee was driven by a number of Liberal Party 
members—people such as the current President and former members of this house who were very keen to 
ensure, through the committee system, that we protected the property rights of individuals in Western Australia. 

One of the options we have over the next couple of days is to refer the bill as it stands to a committee, and ask 
the committee to make sure that these amendments will not result in erosion of property rights in any way, shape 
or form. If this matter were to be referred to a committee of this house, I would hope that it would look at that 
issue. Another alternative is for the bill to not be referred to a committee and for this house to try to work out the 
issues. I know what will be the most efficient and productive use of members’ time and I know what will make 
the passage of this legislation easier—the referring of this legislation to a committee. Hon Murray Nixon was 
one of the original members of the committee to which I referred, and it is a shame he is not in the house today, 
because he was a great defender of private property rights, and he continued in that work after leaving this house. 
If he were here and realised the potential implications of this legislation for private property rights, he would 
recommend that it be sent to a committee to have it scrutinised by the experts available to the committee staff 
and to ensure that there is no diminution of people’s property rights. There is no way that the opportunities for 
compensation that are available to people will still be there after the passage of this legislation. The government 
will not allow that to happen. We will try to work that out as we go through the committee stage. If the 
government uses its weight of numbers and forces this matter to stay in this house and does not use the benefit of 
the committee process to provide that check and balance, we will have to work it out as we work through this 
house. I am concerned that we might not do the bill justice and I hope that we do not let it slip through. If we do 
and people come back to us later and ask us how we let it through, I will point to members on the other side and 
say that they were the ones who allowed it. Even though they regularly whinge and complain about the erosion 
of property rights, they are allowing legislation to go through this house and are refusing even to send it to a 
committee for one week to put the ruler over the legislation to make sure that there is nothing — 

Hon Simon O’Brien: Why did you not get it referred last week then? 

Hon KEN TRAVERS: If it had been before the chamber and had been brought on for debate to be referred last 
week — 

Hon Simon O’Brien: It was, but you were not prepared to deal with it. 
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Hon KEN TRAVERS: We were not prepared to deal with it because the government was still briefing our 
members and providing them with information to try to address their concerns. The government introduced very 
complex legislation at a very late stage of the session. Members on this side were still trying to get a complete 
understanding of the legislation last week. 

Hon Sally Talbot interjected. 

Hon KEN TRAVERS: Is that right? I am told that this legislation was actually drafted sometime last year and 
was not brought into the house. Is that right, Hon Robyn McSweeney? Is one of the reasons the government does 
not want to send this bill to a committee that this process has been orchestrated by the government to use time 
constraints to ram the bill through the chamber? 

Hon Norman Moore: If this is ramming legislation through the chamber, I would hate to see us taking our time. 

Hon KEN TRAVERS: It is. 

Hon Norman Moore: You are wasting our time, and you know it. 

Hon KEN TRAVERS: I challenge Hon Norman Moore to go through the history of the chamber over the past 
12 years and find legislation of such complexity for which the government was making amendments on the run, 
as we are today, when the legislation was not referred to a committee. Prior to the change of government — 

Hon Norman Moore: What absolute rubbish. Dozens of bills went through this house when you had the 
numbers. 

Hon KEN TRAVERS: With this level of complexity? 

Several members interjected. 

THE DEPUTY PRESIDENT (Hon Michael Mischin): Order, members! 

Hon KEN TRAVERS: I am not sure what I am supposed to have said, but I know that when we have dealt with 
legislation of this complexity and of this nature, it would have been referred to a committee. 

Hon Kate Doust: We would have had an extended debate. 

Hon KEN TRAVERS: It would have been an extended debate and it would not have been referred to a 
committee for just one week; it would have been referred to a committee and stayed with that committee for 
months and months. 

Hon Norman Moore: We actually have a bill in this committee that you want to send this bill to that the 
committee has had over a year to deal with. As if we are not allowing the committees to do their work. Come off 
it. 

Hon KEN TRAVERS: Another thing that I want to put on the record is that the committee that the opposition is 
asking for this bill to be referred to is dominated by government members. 

Hon Sue Ellery: None that he trusts, it would appear. 

Hon KEN TRAVERS: Clearly he does not have any faith in the members of that committee. 

Several members interjected. 

The DEPUTY PRESIDENT: Order, members! Perhaps if the honourable member addressed his remarks to the 
chair and refrained from being diverted by interjections from members on his side of the house he might get 
through his speech. 

Hon KEN TRAVERS: The committee that we are asking to refer this legislation to—the legislation 
committee—was regularly handling more than one piece of legislation. The fact that that committee has had one 
piece of legislation and the Leader of the House has now complained that it has taken so long to get it back, 
when never before has the — 

Several members interjected. 

Point of Order 

Hon ED DERMER: I am having difficulty hearing Hon Ken Travers. I understand the role of an interjection. 
Usually it is a short, sharp point, but I am hearing a continuous stream from members on the other side of the 
chamber. That is not an interjection; it is a disorderly fashion in which the member on his feet is being harassed. 
I for one want to hear what he has to say. I am having difficulty understanding what he is saying because there is 
no break in the stream of interjections from across the chamber from more than one member at a time. 
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The DEPUTY PRESIDENT (Hon Michael Mischin): Hon Ken Travers will proceed with his address. He has 
the call. A number of conversations have been breaking out on both sides of the chamber. 

Debate Resumed 

Hon KEN TRAVERS: I thank the Deputy President. I thank Hon Ed Dermer, but I can assure him that I am not 
feeling harassed at this point. The only person who is probably feeling harassed is the poor old Hansard reporter. 
For the benefit of Hansard, the member’s point of order was probably warranted. As far as I am concerned, I do 
not feel harassed. I have no intention of taking my full 45 minutes. If government members want to interject on 
me, all that will do is extend the debate. The government is in a hurry to complete this debate by Thursday 
because it wants to allow the other house to complete its work. I find that extraordinary because in the past the 
lower house would have come back after the upper house had finished its business. The lower house would 
normally make itself available to come back for one day at the conclusion of the session of the upper house. That 
has commonly been the case when a government has wanted its legislation passed. There has been no ability for 
us to put up an alternative argument because the coalition government’s immediate response has been that it will 
not accept the motion to refer this bill to the legislation committee. I can inform the new members who were not 
members of a previous Parliament that it is quite extraordinary to argue that the lower house will not come back 
to deal with the legislation. In the past, the upper house regularly dealt with matters and if the government 
required those matters to be passed urgently, it would bring back the lower house to sit for an extra day at the 
conclusion of the debate in the upper house. 

The purpose of this motion is to refer this bill to a committee to conduct a very quick, sharp inquiry and to report 
the committee’s findings to this house. I suspect that that would speed up the process because we could then deal 
with some of the other legislation. In theory, we cannot deal with some of the other legislation until Thursday. If 
the Leader of the House wanted to bring on the legislation for which I have responsibility on behalf of the 
opposition, I would be prepared to deal with it now. We would get those bills dealt with because I am ready to 
deal with them. They are fairly straightforward and simple. We could deal with that legislation and refer this 
legislation to a committee to do the good work that committees do. If I wanted to filibuster and use up my full 45 
minutes, I could have got the reams of examples in Hansard of members opposite who, when they sat on this 
side of the chamber, extolled the virtues of the committee process. 

Hon Norman Moore: I could get some of the speeches that Hon Ken Travers made opposing that. Let us not be 
silly about this. I have told you why the government wants to get it passed tonight or this week. That is the 
simple reason. If you don’t like it, vote against it. 

Hon KEN TRAVERS: Go and find one of those speeches that I gave, Mr Moore, and quote it to me. 

Hon Norman Moore: I could find thousands of them from you and your colleagues, including the former 
Minister for Education. 

Hon KEN TRAVERS: Go and find them. 

The DEPUTY PRESIDENT: Order, members! 

Hon Norman Moore: The discredited former Minister for Education. 

Hon Ljiljanna Ravlich: Who’s that? 

Hon KEN TRAVERS: The last discredited Minister for Education I recall was “Stormin’ Norman”. I recall that 
that was a short-lived career, but that is going back into very ancient history.  

Should we refer this matter to a committee? Yes, we should refer it to a committee because that is how a house 
of review should act. We should ensure that the legislation we pass is good legislation and that there are no 
mistakes in the legislation. There would be reams of Hansard containing speeches of members gloating about 
how we have made amendments to legislation to correct the mistakes of the lower house. Members say what a 
good thing it is for the processes of the Parliament and the government and the administration of the state of 
Western Australia that we have an upper house because its members referred this legislation to a committee, and 
the upper house has done its job as a house of review and corrected the errors of the legislation sent to it by the 
lower house. That is the first reason we should refer this legislation to a committee.  

The second reason is that this is a clearly a case in which the government is preparing amendments on the run. 
Again—this relates to the first argument—we need to be careful about doing it. In that race we need to ensure 
that we do not suddenly make an amendment that has an impact that was not intended.  

The third thing that we as an opposition want is for this legislation to be referred to a committee and reported 
back in a quick time frame. I have great sympathy with the Greens in that in a perfect world it would be better to 
have a longer time in which to consider the legislation but again, as an indication of the good faith of the 
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opposition, we are happy to have it referred to a committee and for it to come back within a very short space of 
time so that we can at least get some of the benefits that can be gained by referring it to a committee.  

I urge people to look at the impacts of private property rights and state government actions and processes on the 
use and enjoyment of freehold and leasehold land in Western Australia and the role that planning legislation 
plays in those matters. If we pass legislation that in any way denudes the rights of private property holders in 
Western Australia, it will not just be the people of Western Australia that we upset; I know that many of the 
constituents of members on the other side of the house, many of their own party members — 

Hon Robyn McSweeney: Do you remember the land-clearing legislation that you decided to put through? You 
could not even remove a dead branch off a dead tree. 

Hon KEN TRAVERS: I also remember the then Minister for the Environment referring that matter to a 
committee to try to find resolution with people. I remember that process. I also remember that it involved 
members on the other side. I wonder whether Hon Murray Nixon has read this legislation, because I suspect he 
may want to make a submission to a committee if we refer it to a committee. If I remember correctly, one of the 
people who led the charge against the legislation that Hon Robyn McSweeney is talking about is Hon Murray 
Nixon. I do not know whether he got to keep the title of “honourable” but he was an honourable man. I have a lot 
of time and respect for Murray Nixon. I will keep referring to him as Hon Murray Nixon because that is what he 
was to me in this chamber. I think people like that would have an expectation that this legislation is referred to a 
committee to double-check that there are no adverse impacts on and diminution of people’s rights. The 
alternative is a very long and complex debate. I hope the minister is ready for it and I hope she understands the 
complexities of the issues we will be going into. If that is what we are left with as an opposition — 

Hon Robyn McSweeney: You don’t scare me, Mr Travers.  

Hon KEN TRAVERS: I am not trying to scare Hon Robyn McSweeney. 

Hon Robyn McSweeney: That’s good. I am pleased. I thought there was a bit of a threat there. 

Hon KEN TRAVERS: If Hon Robyn McSweeney took that as a threat in any way, I humbly apologise. 

Hon Robyn McSweeney: I thought you were bullying me and you were not.  

Hon KEN TRAVERS: I was just making the comment that I think the minister will find that when we get into 
that debate, it is very complex, and I hope she is prepared for it because of the level of complexity that is 
involved. If the minister does not understand the level of complexity, she needs to go away and get re-briefed on 
that particular aspect of this legislation. 

Hon Robyn McSweeney: You’ve had five and a half hours. Do you want another briefing?  

Hon KEN TRAVERS: I do not need another briefing. I will test the issues in the chamber to ensure that there is 
not that diminution of people’s private property rights. 

Hon Norman Moore: Let’s just get on with it. 

Hon KEN TRAVERS: I am trying to but I keep getting interjections. One of the things that I learnt very well 
from Hon George Cash in this chamber when I sat on the government side is that when members of the 
government interject on members of the opposition, members of the opposition will respond to those 
interjections. Members can look through the history of the house and read the comments that Hon George Cash 
made to many of us when we were in government, probably to me and Hon Ljiljanna Ravlich more than most. 
He said that an interjection will prolong the debate. I am trying to wind up my remarks. I was making the 
comment, until I kept getting interjections from the minister handling this bill, that when we go through the 
committee stage in this house on this piece of legislation, we will ensure that there is no diminution of people’s 
private property rights. I will personally make sure it is one of my jobs. As I stated earlier, an easier and quicker 
way of doing that is to refer it to a committee to test it. If the committee came back and said that it had looked at 
the legislation and that it can assure the house that there is no diminution, I would not feel the same need to get 
up in this place and ask the questions that will otherwise need to be asked to test all those points as we go 
through the committee stage. 

They are the reasons why this matter needs to be referred to a committee. The opposition is trying to be 
cooperative with the government in the way we are dealing with this legislation. We are not asking for what 
would have been asked for by previous oppositions and would have been achieved by them, whether the 
government liked it or not, through the sheer force of numbers. Based on the Leader of the House’s confident 
comments that the government would be rejecting the legislation, it would be forced through by the sheer force 
of numbers. I do not know whether that will speed up the processes or whether the total legislative package of 
this house will be completed any quicker than the alternatives that are available to the government. As I have 
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said, I am happy to get on with the other pieces of legislation. I do not know about the Greens, but the 
conventions of the house are that the legislation sits on the table for a week. I would be happy to move on to 
some other pieces of legislation straightaway if we referred this legislation to a committee, even though it has 
been in the house only since last Thursday. I am happy to do that to assist in the management of the house. What 
would we then have? We would end up with the same amount of legislation being passed by the time this house 
rises at the end of the year as was intended but we would end up with better legislation because the more 
complex pieces, like this bill, would have been referred to a committee. If that is not the role of an upper house, I 
do not understand the purpose of having an upper house. When there is a Labor government, do we become a 
house of review and when there is a Liberal or coalition government, do we become a rubber stamp? That is 
what we are becoming. We are becoming that rubber stamp. We get amendments accepted only when there are 
glaring errors that will cause embarrassment to the government. Otherwise we operate in the same way the house 
used to operate when there was a conservative bastion with malapportionment and a gerrymander—a rubber 
stamp for a conservative government and a house of review when Labor is in power. This is another example of 
where we will be able to test those issues in this house—that is, on the way the vote is taken.  

I think there are very good grounds to refer this legislation to a committee. There are sound grounds for the role 
of a house of review and a role for protecting people’s private property rights. If this house does not do it in 
Western Australia, nobody will.  

HON ROBIN CHAPPLE (Mining and Pastoral) [9.09 pm]: I rise to speak in support of the amendment 
moved by my colleague Hon Lynn MacLaren. In doing so, I would like to remind the Leader of the House of 
statements he made in this place on 1 December 2004 when he said — 

The Legislative Assembly does not spend a lot of time on the detail of Bills and leaves it to the 
Legislative Council to fix things after the crash. Therefore, that is our job, but it is not exciting and it is 
not riveting for the media, which is really only interested in arguments and members’ outrageous 
comments. The media is not much interested in the committee work that goes on in this Chamber or that 
a Bill goes out of this place better than when it arrived. It is not exciting stuff. I wish the media would 
acknowledge occasionally that this Chamber has been doing an enormous amount of work over a long 
period to produce better law, which is what we do for a living. I leave that as a comment about where 
we are going as a Chamber. I do not think we will go back to the old days. I think that increasingly this 
Chamber will have more and more responsibility foisted upon it as more and more complicated 
legislation comes through this place and as the role of this Chamber as a House of Review becomes 
more firmly entrenched in the political world of Western Australia. 

Having repeated the statement that the Leader of the House made on 1 December 2004, I commend the 
amendment moved by my colleague.  

The DEPUTY PRESIDENT (Hon Michael Mischin): Could the member identify the page of Hansard from 
which that is taken? 

Hon ROBIN CHAPPLE: It is pages 8864b–8899a of Wednesday, 1 December 2004. It was said as the house 
rose at the end of 2004.  

HON WENDY DUNCAN (Mining and Pastoral — Parliamentary Secretary) [9.11 pm]: The National Party 
will not support this amendment or the motion to refer this bill to the Standing Committee on Legislation. 
Hon Sally Talbot, in her opening remarks, alluded to the fact that a lot of consultation has occurred on this bill. 
In fact, I think she commented that it was a model that perhaps we should use in the future. The state government 
indicated its intention to progress this legislation back in September. It called for submissions—177 submissions 
were received. I am sure that members opposite have been in discussions with the minister. He has been very 
receptive to the requirements of various stakeholders. My belief is that following consideration of the 
submissions and the proposed amendments subsequently, the legislation is now in a form in which it responds to 
the concerns raised by stakeholders.  

Hon Ken Travers: Are you confident it does not erode private property rights?  

Hon WENDY DUNCAN: Yes, I am. The bill deals with development progress in both the city and the regions. 
It will assist in many ways to ensure that the right level of professional attention is given to matters that come 
before government. I will conclude by saying that we will not support this amendment, and nor will we support 
the motion.  

Amendment put and negatived. 

Motion Resumed 
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Question put and a division taken, the Deputy President (Hon Michael Mischin) casting his vote with the noes, 
with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  

 

Noes (19) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore  

            

Pair 

 Hon Jon Ford Hon Donna Faragher 
 

Question thus negatived.   

Second Reading Resumed 

HON WENDY DUNCAN (Mining and Pastoral — Parliamentary Secretary) [9.20 pm]: As I have 
indicated, the Nationals support the Approvals and Related Reforms (No. 4) (Planning) Bill 2009. We believe 
that quite a lot of work has gone into ensuring that the legislation deals with some of the issues that were raised 
by stakeholders and those who made submissions. In particular some of the concerns of regional local 
governments have been considered through the submissions process and through our discussions with the 
minister. The Nationals are satisfied that those matters have been successfully dealt with. There is no doubt that, 
coming into this government, one of our mandates was to improve our approvals system.  

Hon Kate Doust: You didn’t have a mandate. You had no mandate to govern.  

Hon WENDY DUNCAN: I said “this government”. 

Several members interjected. 

The DEPUTY PRESIDENT (Hon Michael Mischin): Order, members!  

Several members interjected. 

The DEPUTY PRESIDENT: That includes all members. Hon Wendy Duncan has the call.  

Hon WENDY DUNCAN: Having been involved in local government in my previous life, I know that the 
approvals and planning system is in need of reform and refinement. Many processes take a considerable amount 
of time and cause uncertainty and delays, particularly when it comes to larger developments that require more 
detailed and technical assessment. This bill will assist in those areas in which there is exponential growth and in 
which expertise is not readily available. It will also assist small local governments in regional areas that cannot 
attract the planning staff they require. Of course, the bill is part of a national reform and a Council of Australian 
Governments planning process. There is no doubt that there must be a more consistent application of local 
government legislation across Australia, particularly as our world becomes smaller and our activities cross 
borders.  

The bill will extend the use of existing strategic instruments for state and regional planning; enable more 
transparent and consistent decision making; allow the minister to direct local governments to amend local 
planning schemes so that they are consistent with the state planning policy; improve consistency in procedural 
requirements; and, enable the state to collect data on local development decisions. The Nationals received many 
representations from local governments about this legislation. In response to those, we made a submission to the 
Minister for Planning. In September 2009 the minister indicated that he would introduce development 
assessment panels and called for submissions. In November 2009 he read this bill into the other house. From 
then until March 2010, 177 submissions were made. The Nationals took the opportunity to make their views 
known to the minister. In particular, we highlighted some of the matters that had been raised with us by local 
governments and other stakeholders. Those matters particularly related to the monetary threshold, which, in the 
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beginning, was quite low for developments. It was $1 million for a development in the regions. Many local 
governments felt that the threshold should be raised. Local governments were concerned about who would make 
up the development assessment panels and how the expert members of those panels would be appointed. In 
particular there was concern about the proposed call-in powers that the minister suggested in his original 
proposal. Local government also expressed concern about costs and the duplication of costs, particularly in 
situations in which local governments would be administering the development assessment panel process 
because the professional members on the panel would receive sitting fees and the local government members 
would not.  

As was mentioned by Hon Sally Talbot, there was concern about what would happen should there be an appeal 
to the State Administrative Tribunal and who would be responsible for the costs of those appeals. We put those 
concerns to the minister and indicated the areas we felt needed some modification. In April this year the minister 
released his policy statement in response to the submissions and made some substantial changes. It has been a 
very good process. He put the proposal on the table and gave everyone six months to work through the 
implications of the legislation and to respond. The government then responded to the submissions with 
amendments. It has been quite a useful process. We certainly found that the briefing by the minister’s officers 
and their response to matters that we felt needed adjustment were very good. We greatly appreciated their 
openness in considering what was suggested. 

Hon Sally Talbot: Have your concerns about the cost-recovery model been addressed? 

Hon WENDY DUNCAN: Yes, they have. I will address that a bit later in my comments.  

Working through some of the changes that have been made, the original model proposed that the development 
applications to be reviewed by DAPs would be $2 million in the metropolitan area and $1 million in regional 
areas. Under the revised model, it is $15 million in the metropolitan area and $7 million in regional areas. That 
lifts the threshold and ensures that development assessment panels do not encroach on the normal core business 
of local government because, in the main, they have the capability to carry out those assessments. However, the 
change also included an opt-in provision whereby development applicants can opt in to the DAP for projects 
between $10 million and $15 million in the metropolitan area and between $3 million and $7 million in regional 
areas. As I alluded to earlier, it may not be only developers who decide to make use of this provision. Some local 
governments are inundated with development in their area and some may not be able to attract the expertise they 
need for specialised development. Such local governments may avail themselves of that opportunity.  

The other matter that was raised with the National Party was the issue of class categories. In the original model, 
that list included 11 categories that would attract the development assessment panel process and three categories 
that would be exempted from it. To reduce the complexity, the new model refers to only exempted 
developments. All other projects could attract the DAP process. The exempted categories are one or more single 
houses; 10 or fewer grouped or multiple dwellings, including aged and dependent persons dwellings; and minor 
applications, such as carports, sheds, house extensions and outbuildings.  

The panel composition created considerable debate among stakeholders. A panel comprises three specialist 
members and two local government representatives. That has caused some debate in the community. A change 
has not been proposed to the composition of panels, and we can see the reason for that. The chairman will be an 
independent specialist, the two local government representatives will have local experience and the remaining 
two members will bring in the specialist expertise.  

The question of proxies has been raised. In the original model, two options for proxies were outlined. First was 
the appointment of specialist and local government proxies to individual panels and the second was the creation 
of a centralised pool of proxies for different panels to draw from. Under the revised model one local government 
proxy from each local government is to be appointed to each development assessment panel. In the metropolitan 
area three specialist proxies will be appointed by the minister to a centralised pool from which all metropolitan 
DAPs can draw. From the regions, one specialist proxy will be appointed by the minister to each non-
metropolitan DAP.  

The issue of sitting fees was raised. We are grateful to the minister that even though the argument originally was 
that local government representatives would not be eligible for a sitting fee because it is their core business, he 
was convinced that the detailed examination of development applications is not really what local government 
councillors do. Their officers do that and then present the recommendation to the councillors to make the final 
decision. For local government to appoint representatives to sit in on hearings and incur accommodation costs is 
asking a bit more of local government councillors than if the application was being assessed through the normal 
local government processes. On that basis the minister has agreed that a sitting fee of $400 will be paid to all 
representatives and that all representatives will receive travel expenses.  
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The issue of the DAP application fee is one on which we have had considerable debate and consultation with the 
minister and his officers. We certainly were concerned that in the original proposal the cost of the development 
assessment panels would be paid by local government. The way in which the fees were costed meant that 
development applications that were assessed in places like the Kimberley and Pilbara would attract a much 
higher fee than those in the metropolitan area. The fees were calculated on the basis that one application would 
be considered at a time. The unknown in there was that if an application was assessed in the regions, the fee 
charged by the local government would have to cover that hearing and any subsequent hearings in a complex 
matter. On the one hand the risk was that regional local governments may be out of pocket through this process, 
whereas, on the other hand, with metropolitan applications and the consideration of perhaps more than one 
application in one hearing there was the potential for metropolitan local governments to generate a surplus 
through the process. We had many consultations with and briefings from the minister’s staff and eventually we 
had discussions with the minister. It was agreed that a standard level of fees would be applied across the state 
and that this would enable, I guess, a pool of fees to be established and applied to where the costs are incurred.  

Hon Ken Travers: Is there a taxing act that goes with this bill?  

Hon WENDY DUNCAN: I am glad Hon Ken Travers asked that question. There has been some comment that 
this could be a cross-subsidisation and therefore have a taxing aspect to it. In fact, the use of this argument is 
actually not valid when it is applied to state legislation. The High Court has given some consideration of this 
issue. A precedent has been set by Airservices Australia and also Epic Energy. It was determined in those 
instances that there is a constitutional prohibition on the federal government applying a fee on cross-
subsidisation and it can be called a tax, but under the state legislation there is no such prohibition. As long as the 
fee raised is not a duty of excise and is allowable under the primary legislation and the proceeds from those fees 
are not transferred into general revenue but are used for the purpose of raising that fee, cross-subsidisation can 
occur. We pointed that out to the minister and in view of that he agreed that the standardisation of fees could be 
achieved.  

Hon Adele Farina: Can you provide the full details of those cases?  

Hon WENDY DUNCAN: I will, but not at this point because I do not have them with me. That precedent is 
certainly one that as long as the underlying legislation allows for the raising of revenue and the revenue is not for 
the purpose of going into consolidated revenue but for the purpose of being applied to that activity, cross-
subsidisation can occur.  

The whole debate about cross-subsidisation is of great interest to the Nationals because it is the application of 
cost-reflective pricing that causes the greatest damage to regional development. The issue of cost-reflective 
pricing always raises the question of degree. We could say that we want to apply cost-reflective pricing to, for 
example, the delivery of power. If that were done to the nth degree, it could be said that the house nearest the 
substation actually gets cheaper electricity than the house at the end of the street. We are now looking at water 
prices and there is some conjecture about how we arrive at the price of water in Kalgoorlie. The water that 
arrives in Kalgoorlie is, somehow, separated off and it is only desalinated water that we are paying for in 
Kalgoorlie and others are getting the cheaper product. I thought it was actually mixed in together. 

Hon Ken Travers: Can I make it clear that I do not have a problem with the cross-subsidy issue? It is more the 
process by which it is done. 

Hon WENDY DUNCAN: We do not have any argument with cost recovery, but when cost-reflective pricing is 
applied, there are different ways of doing it. There are ways that are more equitable than others. That was an 
argument that we prosecuted. We are very grateful to the minister for giving us his assurance that the fees will be 
applied evenly across the state. 

There are other modifications. The call-in power caused a bit of consternation amongst stakeholders, and that has 
been removed from the bill. Since the amendments and the response to these submissions, the Mayor of 
Joondalup and new President of the Western Australian Local Government Association, Troy Pickard, has 
publicly stated that the amendments are welcome and that he is looking forward to continuing consultation on 
the regulations, as we are. 

The final matter that I would like to draw to the house’s attention is also one on which we have been talking to 
the minister’s advisers and the minister, and the matter that Hon Ken Travers raised. It is the issue of cost 
shifting and the cost to local governments. Members will note that in the supplementary notice paper one of the 
amendments that has been brought forward today is in fact an amendment to clause 43, on page 34 of the bill. 
The amendment is to delete proposed section 171E(2)(c), which requires local governments to pay the 
remuneration and allowances of DAP and any costs and expenses incurred by a DAP in the exercise of its 
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functions. That amendment really goes to the heart of local governments’ concerns about the cost. We are very 
pleased to support the amendment to this legislation. 

With those comments, we look forward to the third reading of the bill. National Party members will support this 
legislation. We believe that it will certainly assist in streamlining the planning and approvals process in our state. 
The final issue that has been the subject of a lot of debate, and perhaps a little emotion, is that of pecuniary 
interest and perhaps the panels being open to undue influence. That could also be said about local government 
councillors. This matter needs to be managed with good governance, a good range of people available to the 
assessment panels and a regular turnover of those doing the job. No matter what we do, if human beings are 
involved in assessment processes, inevitably there are always issues and temptations to do the wrong thing or 
apply undue influence. It happens in local government and in all areas of government. We hope that it does not 
happen in a widespread manner, but it has the potential to happen and it is something we must all just keep an 
eye on. We must make sure that the governance is there to ensure that it does not become an issue. I believe that 
it will make a big difference to our processes. Hopefully, we will see planned and, taking up Hon Lynn 
MacLaren’s point, sustainable development in our state. 

The PRESIDENT: Hon Lynn MacLaren, I will give you the call but, noting the time, it will have to be taken up 
at a later date. 

Debate adjourned, pursuant to temporary orders. 
 


